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INTRODUCTION

This report containg the findings and recommendations ot a six-
person team appeinted by the Interstate 01l and Gas Compact
Commizsion (IOGCC) to review the state of New Mexico'!s reqgulatory
program ror the management of wastes derived from the exploration
and production (E&F) ot crude oil and natural gas. The review was
coordinpated by the I0GCC with tunding from the United BStates
Environmental Frotection agency (EPA) and in cooperation with EPA
and other interested groups.

BASIS FOR THE REVIEW: The primary basis tor the New Mexico review
ig the report, EFA/TOCC Study or State Reguitation af Oil and Gas
Exptoration ana Proguction Waste, referred to as the "IOGCC
Cuidance" or "IOGOC culdelines." The Guildelines addresses only
those E&F wastes identified by EFA as exempt from the hazardous
waste management regquirements or subtitle ¢ of the federal Resgurce
Conservation and Recovery act (RCRA). The review tcam evaluated
flew Mexigo's E&P waste requlatory programg primarily against the
guidelines and criteria ceontained in the IOGCC Guidelines. The
review team also used its collective protessional judgement to make
inguiries, findings and recomwsndations that, in certain cases, 9o
pevond the specific guidelines and criteria contained in the IQGCC
Cuidelines.

The purpose of the review was to i1dentify strengths of and
recommand  improvements in New Mexico's E&P waste regulatory
Progqramns. Because it is not intended to be a detailed review of
the effectiveness of the state's E&F waste management program, the
roview did rot include an evaluation of various site-specific case
atudies or environmental data. The review is more an evaluation of
whether the state has some or all of the RE&P waste regulatory
elemsnts recommehded in  the I060C Guidelines than 1t 1s a
determination of the extent to which the New Mexico program 1s
protective of human health and the environment.

Ground rules fror the Hew Mexico review were established by TOGCC's
State Review and Steering Committee which 1s comprised of state
environmental and oil and das regulatory officials, representatives
of  industry, and environmental groups, and officials of interested
tederal agencies. Members of the Review Team, official ohservera
of the review, rules of participation, and guidelines for
preparation of the dratt and final reports were approved by the
Steering Committee. :

CONTENT OF THE REVIEW: & guestionnaire {see Appendix B), which was
developed by the State EReview Steering Committee and based
primarily on criteria in the IQGCC Guidelines, was used as a focal
point for the New Mexico review. The guesticonnalre touched only
priefly on E&P waste management practices and lssues that were not
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addressed in the adninistrative and technical ¢riteria of the IOGCC
cuidelines, Practices and ismsues excluded from the Naw Mexico
review ware:

. Technical reguirements ror injection wells regulated
under the tfederal sSafe Drinking Water act (SDWA);

» Effluent limitations for discharges to surface waters
regulated under the federal Clean Water act's Natiohnal
Follutant Discharge Elimination System (NPDES);

Questions concerning injection wells and NPDES-permitted discharges
were limited, both in the guestionnaire and during the in-state
review, to how the regulatery programs tor those practices
interface with other LE&P waste management practices that involve
the nandling and dispasition of liguid and solid wastes.

Practices and issues which are bpevond the scope of the I0GCC
Guidelines, but which were addressed priefly 1in the New Mexico
review, 1ncluded:

. Monitoring and proposed requlaticn of naturally ocourring
radiocactive materiats (NORM) in oil-field waste;

. Air emissions frem oil-field wastes andfor waste
management facilities.

- Abandened or orphaned wells and E&P waste manadgement
sites;
* Jurigdiction over E&P operations on Indian lands.

The Raview Team focused its evaluation on New Mexico's regulatory
and technical requirements for (1) on-site management of drilling
and proguction wastes in pits and surtace impoundments and by
landspreading, burial and landfilling, and roadspreading, and {2)
off-site treatment and disposal at commerdial and centralized
surface disposai facilities, commeraial  landfarms, surface
tacilities at commercial dispesal wells, municipal solid waste
landfills, and crude oil and tank bottom reclamation plants which
in New Mexioos are called oil treating plants. Statutory and
administrative components of the New Mexico programs, including
statffing and tunding levels and enforcement activities, were
assessed against applicable criteria in the IOGCC Guidance. How
Mew Mexico's programs interface with federal programs applicable to
P&F wastes was also reviewed.

REVIEW TEAM MEMBERSHIP: Members of the Review Team chosen tfor the
Hew Mexico review were: Mr. Theeodore Streit, ({(chairman), West
Virginia Division of Environmental Protection, 0ffice of 0il ana
Gas; Mr. Ron ¢ilius, Pennsylvania Department of Envirconmental
Resources; Mr. Ken Henderson, California Department of
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Conservation; Mr. Carl Solomon, OKlahoma Corporation Commission,
Consumer Services Division; Mr. Chris Shuey, Southwestern Research
and Information Center, Albugquergue, New Mexico, and Frank Yates,
Jr., Yates Petroleum, Artesia, New Mexico. Official observers
were: Mr. John Redhouse, Albugusrgues, HWHew Mexico, M=. Bonnie
Robinson, EPA, Washington D.C, and Mr. Perry Pearce, Burlington
kesources, Santa Fe, New Mexico. Others present were!: Mr. Jerry
Simmons, and Ms. Barbara Standridgs, I0GGCC staff.

WHERE AND HOW THE REVIEW WAS CONDUCTED: The New Mexico review was
conducted in Santa Fe, New Mexico, on February 14-18, 12z4. Mr,
Roger anderson, chiet of the Environmental Bureau of the New Mexico
0il Conservation Divisicn (0CD), was responsikle for coordinating
OCD's responses to the gquestionnaire and to questions pogad by
members of the Review Team and official opservers, and providea
members of the Division's staff as necessary during the review
process. Staff members of the Hazardous and Radicactive Materials
Burean of the New Mexico Environment Department (NMED] also wera
present to answer questlons during a portion of the review.

The review was conducted using the following procedure: Flrst, OCD
Director William J. LeMav, or an appropriate 0CD staff member, gave
an overview of the state's reguirements in each of ten programmatic
areas, containead in the guestionnaire, ranging from permlttlnq to
enforcemnent. Second, a member of the Raview Team led a roview and
discussion of OCDh's answers to speclile guestions arising from each
of those ten programmatic areas. Ohgorvers were permitted to
interject cuestions threughout the review process. Third, at the
end of each day, after ©OCD and NMED participants had been
dismissed, the Review Team and obgervers identified and discuzsed
jmayes raised during the dayis sesgion in an effort to prepare
preliminary findings and recommendations. and fourth, on Friday,
February 18, 1224 the Review Team conducted an exit intarview with
oCDh staff memberc to intorm them of the Team's preliminary findings
and recommendations.

Supseguent to the in-state portion of the review, each Review Team
member prepared one or more draft sections or the New Mexico
report, based on the issues identified and discussed during the in-
atate review. The Review Team met on april 4-8, 1994, to discuss
and finalize the dratt report. The dratt report was distrlbuted to
all participants in the review, including ©CD's officials and
review observers. A final meeting was neld May 24-26, 1994, during
which the Review Team considered all comments and prepared the
final report.

The Review Team's report identifies positive elements of Now
Maxico's E&PF waste regulatory program and makes Severalt
recommendations tor its improvement. Consensus was reached on most
of the findings and recommendations contained in the report. In
areas where consensug was not athGVEd, appropriate entries noting
dissenting opinionsg are made in the repert.
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OIL AMD NATURAL GAS PROLUCTION
AND WASTE MANAGEMENT IN NEW MEXICO

OIL and GAS PRODUCTION

0il and natural gas were first produced in New Mexico in 1921.
Since then, virtually all production has been from four counties in
the San Juan Basin in the nerthwest and four countiss in the
Permian Basin in the scutheast. Crude ¢il produced from Permian
and clder sediments 1is the principal bhvdrocarbon resource 1n
zoutheagtern New Mexico while natural gas produced from Cretaceous
ang Tertiary sands is the principal resource in the northwestern
part of the state.

0il production in the state peaked 1in 1969 at 129.2 wmwillicn
Barrels. In 1992, New Mexico produced about 70.8 million barrels
of o©il from 21,174 wells, ranking seventh in the nation. 0il
reserves wWere estimated at 757 million parrels —- Ffourth highest in
the nation. 011 preduction has decreased gradually over the past
25 vaars and ls expected to continue to decrease, barring a major
dilgcovery.

01t produced in the state in 1992 had a sales wvalue of %1.3
Billiien, or an average of about 312 per barrel. Nearly 30 percent
orf that value was from oil} produced in two southeastern counties,
Lea and Eddy. Hearly 40 percent ot the sales value was derived
from production on tederal lands, Production from state lands,
private lands and Indian lands, accounted for 37 percent, nearly 22
percent, and about 2 percent, respectively, of sales value.

Untike crude oil, production of natural gas 1s increasing, fueled
by development of coal-bed methane resources in the San Juan Basin
in the past 10 vears. About 1.25 trillion cublic teet of natural
gas were prodguced 1n the state in 19%2 -- an all-time record,
eclipsing the 4.23 trillion cubic feet produced in 1974. Cas
production in 1992 was rrom 17,453 wells and ranked fourth
nationally. Natural gaz onshore reserves of 20.4 trillion cubic
feet ranked second nationally. Naturai gas production is expeacted
to continue to rise kecause not all gas wells are producihg at
capacity.

Natural gas produced in the state In 1992 had a sales value aof
51.98 billion, or an averadge of about 5%1.61 per thousand cublc
taet, Nearly &0 percent or the total sales value was derived From
gas preoduced in San Juan and Rio Arriba Counties in northwestern
New Maxiceo. FProduction on federal fands accounted for &7 percent
of the value, while productien from state lands, private fands and
Indian lands acceounted tor 12 percent, 11.5% wpercent and 3.4
percent of the wvalue, respectively.
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Land Btatus and Environmental Setting

Mew Mexico 1s the fifth largest state in the natieon, its
77,866,240 acre=s (121,666 =quare miles) include 147,187 acres under
water in lakes, rivers and wetlands. Land ownership isa

characterized by a large percentage of publicly held lands; 34
percant of the land is owned py the federal government and 12
percent is owned by tha state of New Mexico, Indian lands acoount
for 9 percent of the total and privately owhed lands account ror
the remaining 44 percent.

New Mexico is an arid teo semiarid state where the landscape ranges
from Upper Sonoran desert life zones in the southwest to alpine
life =zones in the south-ventral and north-central mountains.
Anrual rainfall averages from less than 7 inches in the deserts to
more than 30 inches in the mountains. Groundwater provides about
90 percent of drinking water used in the state. Surface water is
used principally for irrigation of crops.

Waste Management Issues

Eequlaticn ot exploraticon and production wastes historically has
focused on manaqement of the large volumes of produced water
generatad annually in New Mexico. About 454 million parrels were
produced in 19922; 21.5 percent of that volume wWas generated in two
scutheastern CDuntlES {Lea and Eddy} alone. The water-to-o0il ratio
now sotands at 6.4 barrels of water to overy 1 barrel of oil
produced. Since 1982, producaed water volumes have lncreased nearly
33 percent as recoverable crude has decreased.

About 90 percent or all preduced water 1s reinjected, either for
enhanced oil recovery (EOR) or for disposal. EOR cperatlmns (6,212
wells) accounted for akout 58 percent of injection in 1992, hbnut
42 percent of all preoduced water wWas disposed in 360 Clhass 11
digposal wells., apbout 43 million barrels of produced water were
disposed 1n on-site pits and 1in commercial and centralized surface
impoundments. Suriace discharge of produced water to waters of the
U.S. is neot used currently in New Mexico.

The ©il Conservation Division (0OCD} ot the state Eneryy, Minerals
and Natural Regources Department (EMNED} estimates that 29 percent
of all drilling muds and cuttings are disposed i1n pits and the rest
is landfarmod. o estimates are avallable for the volume of
drilling wastes genherated from tne 1,144 wells drilled in New
Mexico in 199Z2.

oCD also estimates that about half of all assocliated wastes (E&P
wastes other than produced water and drilling muds and cuttings) is
digposed in pits, about 45 percent 1s diverted to 0il reclaimers,
and the remainder is buried cn-site. No estimates are available
for the wvolume o©of assoclatea wastes generated annually in the
state.



E&P wastes not managed on-site in pits and tanks are treated or
disposed at a wide range of off-site facilities. A& of the time of
the review, OCD had approved 16 commercial surface disposal
tacilities, including seven that manage produced water exclusively,
five that are exclusively landfarms, and four that accept multiple
waste streams; and had approved 22 centralized surtace disposal
facilities. OCD also had approved 16 orude ©il and tank botton
reclamation operations, which in New Mexico are known as waste oil
processing conpanies or waste oil treating plants. Three of those
16 are colocated with commercial surface dizposal facilities.

Tha exact number of on-site pits in the state is not known.
Federal and state agencies estimate that at least 40,000 unlined
surface lmpoundments are located in the four northwestern counties.
approximately 15,000 of those pits are expected to be closed within
the next three to five vears. Although unlined production pits
were preohibited by OCD in the four southeastern counties in 19567,
an unknown numhber of low-volume production pits, tank-drain pits,
and Ppasic sediment and water (BS&W) pits are allowed. oCcDh is
undertaking a pit inventory to develop estimates of the number ot
surtace impounaments =still in use in the state.

Ot the eight refineries in New Mexiceo, four were operating at the
end of 1993. The state hosts 38 operating gas-processing plants,
at least 250 natural gas plipeline compressor stations, 600 oil-
field service companies, and 14 operating brine manufacturing
wells, In all, OCD has issued permits [or more than 230 major, off-
site facilities associlated with the refining, processing and
transporting of crude o1l and natural gas and the management of LD&P
wastes. "

OCD and industry are addressing both areawide and site-specific
contamination problems in both producing regions. as of Februarv
11, 1594, OCD had addressed or was continuing to investigate 102
cases of soll and groundwater contamination statewide. Remediation
had keen completed or was in progress at 65 of those sites. Of the
103 cases, 48 were at field production locations. OQCD officiais
sald that numper is likely to increase in the next five years as
cperators close unlined pits at production sites in the northwest
in response to revised pit rules that went into effect March 1,
1993,
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I. GENERAL

This eection provides an overview of New Mexice's redqulatory
program for EEF wastes. Addressed are statutory and regulatory
authorities, regulatory responsibilities of wvarious agencies,
jurisdictionai watters, coordination among agencies, staffing and
funding tevels, and generai technical regulrements, Additional
detaills on the above are provided in other sections of this report.

A Statutory Authorities and Regulatory Jurisdictions

Two statutes provide much of New Mexico's legal authority for
regulation of crude oil and natural gas wpreductien and the

management of E&P wastes. They are:

* il and Gas act (0GA), seckticons 70-2-1 through 70-2-38, Hew
Mexico Statutes annctated (NMSA), 1278 and 1987, as amended;
and

- Water Quality act (WQA), sections 74-6-i through 74-6-%, NMSA,

1978, as awmended 1993,

The 0GA, which was first enacted in 1235, establisned the 01l
Conscrvation Commission (0CC) and the OLL Conservation Division as
the state's principal oil and gas regulatory autherities. HMSA 70-
2~4 and 70-2-5. The OCA empowers poth OCC and CCD to adopt rules,
reqgulations and orders to prevent the waste or ¢il and gas, protect
correlative rignts, and protect fresh water supplies, public health
and the environment from the disposition of production wastes. NMSA
70=-¢2=-11 and 70-2-12.B. The 0O0C, a three-member panel which, by
statute, ingludes the director or ¢CD and designees orf the
secretary ot the state CEnergy, Minerals and Natural Resources
Department and the State Land Commissioner, is primarily a
requlatory and poelicymaking body., The 0OCD implements and entorces
rules and orders adopted by the Comwission and other relevant
boards. The CC and OCD have concurrent jurisdictieon to carry out
the mandates of the OGA. HMSA 70-2-0.

The WQA, which was first enacted in 1%67, established the Water
ouality Control Commission (WQCC} and empowered it to "prevent and
abate" pollution of surtace water and groundwater. NMSA 74-6-4.D.
The membership of the WQCC includes representatives of eight state
agencies which have interests in protecting water guality and three
mempers of the public appointed by the Governor. WMSA 74-6-3. 0CD
is one of the WQCC's eight "ceonstituent" agencies, and has been
designated by the WOOC to iwplement and enforce WQCC reculations

for oil and gas racilities.

FINDING L.d1.

The Cil and Gas act and Water Quality act provide autherities
to define redqulatory powersa and duties and to promulgate rules
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and regulations as recommended in IQGCC Guidelines, sections
J.b.a. and J.L1.8.

Other statutes which touch on environmental matters related to oil
and gas production and E&P waste management include:

# The Radiation Protection act (NMSA 74-i-1 through 74-3-16),
which provides authority for the regulaticen of naturally
goourring radicactive materials (NORM), including those tfound
in E&F wastes,

& The Air Quality Control act (NMSA 74-2-1 through 74-2-17),
which provides authority For control and regulation of air
emissions, including those from o©il-field production
facilities.

* The Hazardous Waste act (NMSA 74-d4-1 through 74-4E-9), which

provides tor the regulation of the disposal of hazardous
wastes, including theose ©0ll and gas wastes which are not
exenpt from the Federal Resource Conservation and Recovery act
{RCRA) .

A.l. Regulatory Responsibilities of the 0CC and OCD unhder the ©il
and Gas Act

OCD's environmental responsibilities are enumerated in the OGA,
which empowerz the Division to, among other things:

* reguire plugging of abandoned wells (NMSA 70-2-12.B.{1));

* regulate the dispesition of vproduced water to "afford
reaszonable protection against contamination of tresh water
supplies" (WMSA 70-2-12.B.(15}};

* regulate the dispeogition of wastes resulting from the
"exploration, development and production of grude oil or
natural oas *to protect public health and the environment"
(WMSA 70-2-12.B.{21)); and

* regulate the disposition or wastes Y"resulting from the oil-
field service industry, transportation of crude oil or natural
gas, the treatment of natural gas or the refinement of crude
0il ta protect public health and the environment, including
administering the Water Quality act. . ." (NMSA 70-2-
12.8B.(22}}) -

FINDING T.2.

The ©il Conservaticn Division's and 011 Conservation
Commission's statutory and requlatory authorities under the
0il and Gas Act are consistent with I0GCC Guidelines in that
provide tor protecticn of public health and the environment.
(I0GCC Guldelines, sections 3.2 and B.l.a.)
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OCD's regulatory jurisdiction extends from the lease site through
the refinery. It regulates the drilling, coperation, malntenance,

and plugging and apandonment of oil and gas walls; the
conatruction, operation and cleosure ot on-site and off-site waste
management facilities, such as  plts  and landfarms; the

conatruction, operation and <¢losure of gas plants and refineries;
actual ana potential discharges at oll and gas transmission
facilities; underground injection; spill response and contingency
planning; and tacility-specific remediation.

These and other responsibilities are outlined in two programmatic
overview documents, one entitled "Q1l Conservation Nivision Prmqram

Summary Overview" (1%23), which is included in the agencvy's
Envirormental Regulations Manual (ERM), and another entitled "0il
Conaervation Division Program Guide" {undated). The latter of

these documents includes a se¢tion on "Division Fanctieon and
Purpose," which lists the Division's primary statutory mandates as
{1y prevention Gf waste ot o011l and gas; (2) protection ot
corralative rights {3} pravention ot loss or contamination of
tresh water supp¢1es, and (4} collection of records and statistics
ror government and public use. MNeither of these documents mentions
GoCD's authority te protect public health and the environment.

FINDING I.3.

The programmatic overview dﬂcuments describe the tuncticons and

gsponsibkilities of OCD's central and district affices, but do
noL contain a clear statement of the ooals and objectives or
Hew Mexico's BERFP waste requlatory program,

RECOMMENDATION I.3.

il Conservation Division should develop and adopt a ¢lear and
concise statement describing the goals and ebiectives of 1its
snvironmental requlatory programs, including those that apply
to EEP wastes. This statement should be widely disseminated
to the regulated community and the public, perhaps as an
introguctory message in OCD's Envirornmental Regulations Manual
and Program cuide. (IOGCC Guidelines, sections 5.2., 4.2.2.2.,

and 5.1.a8.7

%.2. Regulatory Responsibilities of OCD and NMED under the Water
Ouality hot

oCh and 0OCC must alsoc enforge the WA prevention and apatement
mandates for racilities subiject to WECC Jurisdictlen, including
certain E&P operations. OCD's WQA responsibilities are delineated
in a written Deiegation of Authority trom the WQCC, a copy of which
is attached as appendix C. The belagation ot authority was First
adopted in 1%86 and amended 1n 1989 to clarify the division of WOA
responsihilities between ©OCD and the state Environmental
Tmprovement Division, which since has heen elevated to a cabinet-



level agengey and 1is now called the HNew Mexico Environment
Department (NMED}.

The division of responsibilities in the WQOCC delegation iz based an
a provision o the WQA,

which precludes other constituent agencies or the WgoeC from
requlating activities subject to the "exclusive authority" granted
to OCD by the OGA. NMSA 74-6-13.G. Accordingly, under the WQCC
delegation, OCD regulates facilities devoted to the exploration,
production, refinement, processing and transportation of crude oil
and natural gag, and the servicing of the 0il and gas exploration
and production industry. Facilities and wastes listed in the
delegation are;

0ill and natural gas production sites;

0ll refineries;

natural gas processing plants;

natural gas ftransmisgsion lines;

compressor stations:

oil-field service companies;

Class I UIC wells used for disposal ot oil-field wastes deemed
by OCD to be nonhazardous;

Class II UIC wells used for #alt water disposal or enhanced
oll recovery;

Class ITII UIC brine manutracturing wells;

spills of crude oil and E&P wastes;

waste 0il treating plants (i.e., oil reclaimers);
above-ground and pelow-ground tanks containing crude oil,
produced water or oil-fleld service chemicals;

tank trucks that haul crude ©il, basic sediment and water
{BS&W) , produced water, and oil-field service chemicais; and
& rinzate from trucks that haul crude oil, production wastes and
oil-fleld service materials.

E I -
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Under the delegation, HNMED redgulates planned or acclidental
discharges to surface water and groundwater from facilities or
activities that handle, store or transport refined petroleum
products -- activities not subiject to OCC authority under the 0GH.
NMED also regulates septade generated at E&F sgites, refineries and
das—processing plants, unless the septage has been mixed with
produced water or other E&F wastes, Fegulatory authority flow
c¢harts, which are attached as appendixz D, illustrate the WOOO
delegation and the interfacing of authorities of OCD and NMED under
the two statutes,

AS a result of the combined effects of the OGA and the WQa, NMED
has virtually no authority to protect surface water and groundwater
at exempt E&P waste management facilities, ODne possible exception
is MNMED's authority under the WQA and the WQOCC delegation to
certify NPDES (Nationalt Pollutant Discharge Elimination System}
permits issued by EPA Region ¥I.) If discharges of produced water
and other E&P wastes to waters of the U.S5. were permitted by EPA
Region VI in New Mexico, NMED would certify the proposed permit.

10
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There are no known discharges of E&P wastes to surface waters in
New Mexica.

FINDING I.4.

The WOOC's Delegaticn of authority between OCD and NMED ror
implementation of Water Quality act regquirements represents a
clear delineation of responsibilities, consistent with TIOGCC
suidalines,

RECOMMENDATION T.4.

oCD and MNMED, as constituent agencies or the WQCC, should
periodically review the Delegation of authority to ensure
there are no requlatory gaps 1in the state's [&F waste
management program. OCD and NMED should continue to exchange
program information and discuss program dircction to build on
recent improvements 1n intoragency cooperation. { I0GCC
cuidelines, section 4.4.)

In ¢arrving out its WOA authorities, OCD implements and enforces
the WOCC Regquiations (WQCCR), which were first adopted in 1277 and
have been amended scveral times since. The regulations apply, in
part, to protection of groundwater of a guality or 10,000
milligrams per liter [(mo/l) total dissolved solids (TDS) oY less.
WOOOR 3-101.4. They reguire permits, called groundwater discharge
plans, tor any activity or operation that discharges or bhas the
patential to discharge onto or bkelow the surface of the ground.
WOCCR 3-104. & discharge nust meet numerical standards for 47
contaminants and not contain a toxic pellutant (as defined in the
WoCCRY at o a place of withdrawal tor present or reasonabkly
foreseeable future use. WQOCR 3-103. "Reasonable degradation" of
groundwater quality up to a numerical standard is authorized in the
statute ahd regutations. NMSA 74-6-12.F. andg WQCCR 4-101.A.1.

Qch, like any other constituent agency of the WQCC, can Moall in™
for the purpose of permitting facilities that were discharging at
the time the WQOCR wera first adopted. Those faclilities were not
rgrandfathered" in the sense that they are exempt from the WQCC
rules bocause they woere operating prior to the effective date of
the redgqulations. Rather, they simply were allowed to continue to
discharge without an approved discharge plan. Once OCD Mcalls in"
or regquests a discharge plan, a facility must comply with the
WOCCR, including abating any pollution that may exist at the time
ot permitting. WOOCR 1-203. Some tacilities which were operating
prior to 1977 have wvoluntarily filed discharge plan applications.
The wvast maijority or the major facilities now permitted by OCD
under tihie WOCC Regulations were operating in 1977 and bertore.

In determining whicn pre-1977 facilities to "call 1in" for
permitting, OCD reports that the agency considers the size, age and
potential risks posed bv a particular facility, and the staff's
workload at any given time. The Division's goal iz o eventually
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permit all facilities subject to WQOC jurisdiction, while aiso
Carrving out other WA responsibilities, including permitting of
new facilities, conducting ecompliance inspections, processing

discharge wnlan renewals, and conducting corrective-action
investigations.
OCD approved itsg first WQOCR permit in 1279 -- a discharge pian for

a refinery in northwestern New Mexico., Between 1979 and 1984, when
the OCD Envirconmental Bureau (OCD/EB}Y was tormed, the agency
approved disicharge plans for about 15 of the hundreds of oil and
gas facilities= peotentially subject te WROC regulation. In the last
10 vears, however, the agency has izsued and/or renewed nearly 190
discharge plans ftor a wide range of facilitises, including 82
compressor stations, 41 gas-processing plants (236 of which are
operating), 26 brine manutacturing wells (14 of which are
operating), 22 oil-field service companies, six refineries (four of
whlch are owerating), three Class I nonhazardous waste injection
wells) and two underground gas storage racilities., OCD has also
appraoved three discharge pilana tor geothermal extraction wells
under its separate authority to regulate geothermal resocurces in
the state.

Other major oll and gas facilities and cil-fleld service company
sites have vet to be permitted, OCD estimates that there may be
another 150 to 200 gas-pipeline compressor sgtations, several
nundred oil-field service company tacilities, and at least one gas-—
processing plant, which have vet to he evaluated for whether they
may need discharge plans,

FINDING I.5.

CCP has used its authorities under the OGA and WOA to craft a
comprehensive  water-guality protecticen program that is
appiicable to a wide range ot ail and gas production and E&P
waste management facilities, AS & result, oOCD has made
measurable progress in  implementing water-gquality and
groundwater protection regulations for most wajor oil and gas
racilities. {I0GCC Guidelines,sections 3.1.a., 2.i.p., and
B.l.a.)

FINDING I.6.

In lmplementing its responsikilities under the WQA and WoCC
Requlations, OCD has relied on an intormal strategy for
"ecalling in" existing racilities ror retroactive permitting
and remediation of soll and ground-water contamination.

RECOMMENDATION I.6&.

OCPk should formalize its prioritization strategy to ensure
that all oil and gas facilities subject to WQCC Regulations
are wpermitted in a timely wmanner, and where necessary, are




subject to reguirements tfor pellution abatement. {I0GCC
Guidelines, section 4.1.1.)

Several contamination cases inveolving crude oll spills from
pipeline leaks were transferred from ©GCD to the Harardous and
BFadicactive Waste Bureau of HFMED fellowing EPA's Warcn 1993
tolarification" or its July 1988 E&P waste requlatory
determination. The clarification said that such wastes are not
exempt E&P wastes becausce the pipelines are not intrinsically
related to primary ficld production operations. accerdingly, the
transfer occurred kecause the wastes denerated during the
remediation of those 1leaks were shown by testing to be
characteristically hazardous, and therefore, subiect to the
regquirements ot RCRA. MMED, which jointly agministers the
nazardous waste management program with EPA in New Mexico, must
implement RCRA's elaborate "Part BY permitting requirements tor any
tazardous waste, including wastes from pipeline leaks.

FINDIKG 1.7.

The transfer of contamination cases involving corude oil
pipeline leaks trom 0il Conservation Division to New Mexico
Environment Dopartment has resulted in a two-yvear delay in
remediation because of the lengthy RCRA permitting process
NMED must impLement for those casges. Under OCD's authorities,
such crude oil contamination cases would not be subject to
Lengthy permitting proceedings. Any  undue delay in
remediation makes cleanup wore expensive, prolongs  the
anvironmental impact o©of the contamination, and may even
threaten public health.

RECOMMENDATION I.7.

NMED, OCD and LEPA should wWork cooperatively to ensure that
contamination caszes 1involving spills of crude ©il rrom
pipelines are corrected expeditioustiy to protect buman health
and the environment. (I0GCC Guidelines, sections 4.%.2.a. and
E.l.a.)

Protection of fresh water, which is aefined by the State Engineer
to be any water that has an existing TDS concentration of 10,000
mg/l or less, also is accomplished through the tfederally delegated
Underground Injectlon control (UIC) program, which is adgministered
by OCL based on a 1%82 primacy agreement with EPA.

#.3. Evoluticn of OCD Fresh Water Protection ¥rograms

Before the OCA was amended in 1961 to authorize OCD to make rules
providing ror the protection of fresh waters, the OCC had adoptea
two orders that affected salt water disposal. The first, in 1950,
established an underaround injectien control program for salt water
dlsposal, waterflooding and pressure maintenance. The second, in
1958, prohibited disposal of produced water in unlined pits in
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communities in  the Lea County Underground Water Basin  in
southeastern New Mexico.

Gver the 32 years follewing the 1961 amendment to the 0GA, OCD and
OCC adopted several rules ana orders intendsd to protect fresh
groundwater in both producing areas of the state, Disposal of
produced water in unlined pits in the four southeastern counties
was prohibited in 1367 by Order R-3221, subject to certain "low-
volume" exemptions. Disposal of oll-Tield wastes in unlined pits
in the alluvial river valleys of the San Juan Basin where ground
water is vulnerable to pellution was limited by Order R-7840 in
1985 and prohibited py Order R-7%40-C in 1993. Sroundwater
protection regquirements for commercial surface disposal rfacilities,
including reguirements tfor liners and leak detection in areas where
fresh water could be affected, were adopted in 9rder R-7940-a and
Bule 711 in thae mid-19280s=,

These various orders and rules were adopted at different times to
address hvdroleogic conditions unigue to cach producing region and
in response to the state's increased knowledge about the potential
and actual envirenmental idwmpacts of disposal of E&P wastes in
unlined surface impoundments. The improved protection of Irresh
water afforded by these orders and rales resulted, in part, trom
OCD's characterization orf the chemical guality of produced waters
and other E&P wastes and 1ts field investigations of soil and
groundwater contamination around unlined pikts. llor instance, QCD's
list of 102 contamination cases includes 48 Yfield sites," at Least
25 ol which were determined bv OCD and coperator investigations to
ke caused by seepage from unlined E&P waste pits located in the
alluvial walleys of northwestern New Mexico.

FINDING I1I.8.

Based on an understanding of regicnal hvdrologic conditions
and an increasad knowledge ot the environmental cobsfedquancdos
obf disposal of E&P wastes in unlined pits, 011 Conservation
Divigion has made considerable progress  in protecting
groundwater by limiting or prohibiting the use of unlined
produced water pits 1n areas where groundwater is vulnerakle
to pollution and by imposing construction standards, including
liner requirements, on commercial surtace disposal facilities.
{I0GCC Guidelines, secticns 3.3, 5,1.a., S,L.c., and 5.3.4,e.}

FINDING I.9.

OCD R=3221-C, the "no pit" order for southeastern New Mexico,
exempts pits which receive up to i barreil of produced water a
day from each 40-acre spacing unit not to exceed a total of 16
barrels of produced wWater a day.
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RECOMMENDATION I.9.

OCD should review and evaluate the technical basis for the
"Mow-volume™ exemption in Order R-3221-C to ensure that trash
groundwater in southeastern HNew Mexico 1s adequately
protected. (IOGCC Guidelines, sections 5.i.a. and b.1i.c.)

oCh's list of contamination cases also ingludeg localized soil and
groundwater contamination at tacilities regulated by QCD under
either the WQUCC Regulations or OCD rules, reguiations and orders,
or koth. They include gix refineries, 13 gas plants, 16 natural
gas compressor stations, five commercial and centralized surtace
disposal facilities, and 12 oil-field =ervice companies. In most
of these cases, the contamination existed at the time OCD initially
permitted these facllities. Remediation is being conducted at most
of these facilities, either under requirements or a yroundwater
discharge plan er an OCD order. OCD's contamination case list also
contains o©il-field =sites indicative of areawide =s0il and
groundwater pollution that carnot be assigned to any =ingle
facility or operator.

FINDING T.140.
of the 103 contamination cases reported by 0OCD, remediation

has been completed or 1s ongoing at &5 of the sites.
Preliminary investigations have been conducted at most of the

remaining sites. No information is available to the Review
Team that indicates how OCD will respond to these remaining
sites, or in what order. There appears to be no wWritten
criteria for assessment or contaminatedq sites ar
prioritization of responses to cases involving areawide
contamination.

RECOMMENDATION I.10.

oCld should develop and publish ecriteria tor assassing and
ranking contamination cases, and should usgc that criteraa in
setting agenhcy priorities tfor responses. OCh also should
continue to investigate and monitor areawide contamination
cases to ensure that exisgting groundwater pollution is apated
as required by state law. {(I0GCC Guidelines, section 5.1.a.)

A.4, OCD's Environmental Policies

During the course of this review, O0OCD staff revealed several
unwritten policies it uses in the conduct of its E&P waste program.
The =staff aisoc discusgsed the agency's reliance on guidelines to
communicate acceptable methods tor achieving compliance with broaa
performance standards embodied 1n rules, redulations and orders.
The Review Team discussed the efficacy of many of these policies at
length. DBelow arc a few of GCD's more important policies.
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{1y oCh stresses "woluntary compliance" in the enforcement of its
rules and regulaticns. Voluntary compliance is authorized in
the WQA which allows constituent agencies discretion to "make
every reasonable effort to obtain voluntary cooperation in the
prevention and acatement of water pollution.™ NMZ3A 74-6-9.D,

{2} OCD routinely uses guidelines to establish various techniecat
criteria applicable to E&F waste disposal and oll and gas
production frfacilities. In some cases, comnpliance with these
guildelines is reoguired by 0OCD rule, regulation or order,

{3} 0Cb reguires tacilities which do not have planned discharges
onto the land or into surface impoundments to submit for
approval a discharge plan pursuant to  WoA  and WRCC
reguirements. These "no-discharge" permits address prevention
ahd control strategies for accldental releases,

{4} QOCD attempts to permit, or otherwise approve, elther
speciflically or by rule, each E&P waste management facility.
Administrative approvals and general permits are applied to
certain waste management practices.

(5) In the development of regulaticns, ©OCD often cestablishes
industry task foroces to discuss and develop initial technicat
criteria prior to establishing multi-interest committees or
initiating rulemaking.

{6} OCD investigates all citizen complaints concerning real or
percelved violations and responds to thoese complaints either
verbally or in writineg.

{7y  OCP imposes, as pernit conditions, maximum concentrations or
hvdrogen aulfide at the property limits of commercial surtrace
dispesal facilities permitted under oCD Rule 711, Thosea
maximum concentrations are not established in Rule 711 or in
anv other OCD rule.

FINDING 1.11.

As @ general matter, the use of unwritten policies as
regulatory tools may create confusion and uncertainty in the
raegulated community and for members of the public.

RECOMMENDATION T.1ll.

OoCh should publish a statement of its regulatory pollicies.
{ToGeo culdelines, section 4.2.2.2.0%

OCD/EB routinely prepares memoranda and "notices to operators” that
interpret state and tederal mandates and policies or that clarify
the intent of rules, regulations and orders. For instance, a
September 12, 1991, memorarndum to operators of commercial surface
disposal faclilities sets forth Division criteria tor acceptance of
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